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A Stronger

Intellectual
Property
Law Drafted Enforcement
Regime in India

to Permit

Part-time
Work in

Abu
Dhabi
ABU DHABI - A new draft law, permitting private
company employees to work for those other
than their sponsors, has been given shape by the
Ministry of Labor of the United Arab Emirates on
September 17, 2009, stated a press release by
Khaleej Times.
The draft law seeks to allow all workers in private
companies to serve employers other than their
sponsors for daily fixed hours, yet remain on the
sponsorship of their primary employers.
The law states that part-time or temporary work
involves a job of no more than six months.
The Ministry has surveyed the labor market over
the past period in terms of whether part-time job
is needed (and evaluated); the law attempts to
reduce the expenses of companies, which can use
the services of workers available within the country,
instead of hiring hands without local experience
from abroad. The ministry will submit the draft law
for further action shortly.
Source: Zaywa

The Supreme Court Of India Sets Guidelines For All
Intellectual Property Litigation In Lower Courts
New Delhi – 10 October 2009 – The Supreme Court of
India passed a landmark judgment in favor of a strong
Intellectual Property (IP) enforcement regime in India.
Experts and legal professionals believe the judgment
could change the course of IP litigation in India.
Mr. Khaled Odeh, Executive Director of Abu-Ghazaleh
Intellectual Property TMP Agent, India Pvt. welcomed the
judgment and commented: “This is a landmark judgment by
the Supreme Court. If it is strictly followed, it will incredibly
increase the working of the Indian courts giving more
confidence to proprietary rights holders that they will be
able to enforce their rights against violators.”
According to the judgment, which will be a legal precedent,
the Supreme Court of India has directed the lower courts
to speed up all IP litigation cases to give the final judgment
normally within 4 months. This directive came on September
16, 2009 along with other directives to speed-up all IP
infringement prosecutions.
The Court stated in its judgment that “Without going into
the merits of the controversy, we are of the opinion that
the matters relating to trademarks, copyrights and patents
should be finally decided very expeditiously by the Trial Court
instead of merely granting or refusing to grant injunction.
Experience shows that in the matters of trademarks,
copyrights and patents, litigation is mainly fought between
the parties about the temporary injunction and that goes
on for years and years and the result is that the suit is hardly
decided finally. This is not proper.”
In the opinion of the Supreme Court, all courts should strictly
comply with the relevant law provisions in litigations related
to trademarks, copyright and patents lawsuits. The Court
emphatically directed that all courts should proceed on
day to day basis to pass final judgment normally within four
months from the date of the filing of the suit.
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Sustainable
Brands a Luxury
or a Necessity?
TAG-Legal Was
There to Tell You!

BRIGHTON-UK -TAG-Legal’s CEO, Dr. Chrisitiane
Bou Khater, was one of the legal professionals who
represented their firms at the 23rd MARQUES Annual
Conference, entitled “Sustainable Brands a Luxury or
a Necessity?” on 15 -18 September 2009 at the Hilton
Metropole Hotel – Brighton.
The 4-day event was inaugurated by Shane Smyth, Marques
Council Member, who introduced the conference theme
making the point that it is not just the environment that
has to be sustained, but brands themselves. He also talked
about green washing and whether being green is a luxury
we can afford.
The event mainly tackled the importance of sustainable
brands as a necessity in the legal field and refuted the
misconception of it being a luxury for large companies;
this was demonstrated in the various interesting lectures
presented during the 4 days of the event.
It also emphasized the importance of aligning brands with
long term sustainable business policies.
Issues such as sustainability of brands in the food and
healthcare sector, the environmental impact of brand
marketing, and corporate social responsibility were also
discussed.
“The event was very rich with innovative demonstrations
of the latest IP issues that may come to mind, and those yet
to come, but most importantly, it proved that sustainability
of brands is a necessity rather than just a luxury,” stated Dr.
Bou Khater.
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UAE-Region’s First Courts
Code of Professional
Conduct Approved
DUBAI - The DIFC Courts, the Dubai International
Financial Centre’s (DIFC) independent, common law
judicial system, launched on September 27, 2009
its Code of Professional Conduct to ensure that all
lawyers registered with the DIFC Courts act with
the utmost integrity and independence in support
of the Court and the communities it serves, or be
sanctioned, per the guidelines.
The code has been created to guarantee the highest
standards of integrity, efficiency and justice at the
DIFC, as well as to ensure that lawyers who conduct
litigations before the DIFC Courts are committed to the
highest professional standards of advocacy. The code
is being introduced following a public consultation
period during which the courts received only positive
feedback about the code drafted earlier this summer.
The Code focuses on six areas: the Courts: Governing
Principles, duties owed to the courts, duties owed
to clients, duties owed to other practitioners, general
duties, and sanctions for breach of the Code.
Sir Anthony Evans, Chief Justice of the DIFC Courts
said: «As part of our mission unfailingly to uphold the
principles of fairness and impartiality, the DIFC courts
are pleased to announce the launch of our professional
code of conduct, created to ensure that all practitioners
registered with the courts operate to the highest ethical
and moral standards. We are confident that the code
will ensure that all cases heard at the courts continue
to be conducted to an exemplary standard which, in
turn, will enable the Courts: judges to dispense justice
in all cases according to the law and international best
practice.»
The code will be binding on all currently registered
practitioners appearing before the DIFC Courts as of
November 1, 2009.
Source: Zaywa

Amendments on Patent
Law and Industrial
Design Law in

Turkey

The Turkish Constitutional Court recently cancelled Article 136/1-a,b of the Turkish Patent
Decree Law no: 551 and Article 48/1-a of the Turkish Industrial Design Decree Law no: 554 due
to the fact that these articles violated the Turkish Constitution. The cancelled articles defined
acts of infringement. They read as follows:
Turkish Patent Decree Law no:
551,art. 136/1- a, b:
“The following acts shall be considered infringement
of the rights conferred by a Patent:
a) Imitating by producing in whole or in part a product
or the subject of an invention without the consent of
the patent holder.
b) Selling, distributing, commercializing in any other
way, or importing for such purposes products or
keeping these products for commercial purposes or
using by applying such products, manufactured as a
result of an infringement, where the person concerned
knows or should know that such products are imitations
in whole or in part;” .

Turkish Industrial Design Decree Law no:
554, art. 48/1-a
“The following shall be considered infringement of a
design right:
Without the consent of the design right holder, to
make, produce, put on the market, offer, sell, put to use,
import or keep in stock for these purposes products
with the identical or significantly similar design;”
The cancelled articles defined the acts of infringement
as to patent, utility model and industrial design
rights. The Turkish Constitutional Court cancelled
the aforementioned articles because, according to
Article 38 of the Turkish Constitution, crimes and
penalties need to be regulated by a legislative act, not
by a decree-law. In Turkey, issuing a decree-law is an
exceptional right reserved for the Council Of Ministers.
Under normal conditions, only Parliament has the
authority to make laws. However, the Parliament may
empower the Council of Ministers to issue decrees
which will have the effect of Codes. This means with

Decree Laws the present Codes can be modified or
even cancelled. Technically, Decree Laws are Cabinet
transactions, but in practice, they have the same effect
as the Codes that are passed by the Parliament.
According to the Turkish Constitution, Art. 91,
fundamental and individual rights and duties included
in the First and Second Chapter of the Second Part of
the Constitution cannot be regulated by decree laws.
The cancelled articles defined the acts of infringement
and the penal articles were being applied to these acts.
As the cancelled articles were affecting fundamental
and individual rights, the acts of infringement cannot
be regulated by a decree law.
The court decision was published on 10.06.2009 and
will come into force starting on 10.06.2010 for public
safety and to avoid a legal gap in relevant legislation.
That means the acts below will not be considered
infringement by 10.06.2010 if a new code is not put
into force.
Imitating by producing in whole or in part of a product,
subject of the invention, without the consent of the
patent or utility model holder; and selling, distributing
or commercializing in any other way, or importing
for such purposes of products or keeping them in
possession for commercial purposes or using by
applying such products, manufactured as a result of an
infringement, where the person concerned knows or
should know that such products are imitations in whole
or, in part to make, produce, put on the market, offer,
sell, put to use, import or keep in stock the identical
or significantly similar industrial design without the
consent of the design right holder,
If the new code is not put into force until 10.06.2010, the
pending cases initiated on the basis of the cancelled
articles before that date will be dismissed.
Source :Marques
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Bail Plea
Rejected
In

Dubai
Islamic
Bank

Fraud Case
DUBAI- Seven defendants accused of swindling
Dubai Islamic Bank (DIB) out of Dh1.8 billion
remained behind bars after a request for bail was
rejected by Dubai Criminal Court on September
28, 2009.

The Public Prosecution sent the seven foreigners
for trial in March after they were accused of five
charges - swindling, embezzlement, involvement
in a crime, forging an official document and using
a forged official document.

The accused are one US citizen, three British
nationals, two Pakistanis and one Turkish national.
Only five of the seven - the Britons and the
Pakistanis - attended the latest hearing with their
lawyers.

One of them was formerly a manager at DIB’s
finance department, another worked at the same
department, while the remaining defendants are
businessmen.
Prosecutors say the businessmen set up bogus
financial operations that were supported by
forged documents. The documents were given
to DIB and Dh1.8billion was allegedly obtained.

The case was adjourned so that evidence from
witnesses could be heard again and talks could
be held with Mohammed Mustafa Hussein, an
expert at the Financial Control Department of
the Dubai Ruler’s Office. The defendants, lawyers
asked to rehear the testimonies of witnesses
Abdullah Obaid, Saad Zaman Qamar Zaman and
Aref Ahmed Mohammed, while the bank’s lawyer
asked to hear from Hussein after the emergence
of new information.
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The case, which is being heard by Judge Al
Saeed. Al Bargouth, was adjourned until October
15, 2009.
Source: Zaywa

A Telecom

ProviderSues Ministry in

Kuwait

KUWAIT CITY- A local telecommunications company has filed a lawsuit
against the Ministry of Communication, accusing it of breaching the terms
of contract by failing to issue a license to enter the local network and
the international private branch exchange; this is in addition to failing to
provide them with a new international code or customer service locations
that were agreed upon pursuant to a previous agreement signed between
the two parties.
In this regard, Abdu Mohsen Al-Mutairi, Assistant Deputy Minister for
Legal Affairs contacted Al-Mutairi for the international affairs in order to
provide him with the reasons behind the failure to honor the contract
which will expire soon.
He called for investigation into the matter regardless of whether the
company had fulfilled its obligations as per the contract, in addition to
providing the Ministry’s Legal Department with necessary documents so
that they could prepare to respond to the accusations that have been
included in the lawsuit.
Source: Zaywa

Australian Patent

Validates EOS Remediation’s
Strong Foundation of IP
RALEIGH, NC - EOS Remediation LLC, a developer and
manufacturer of advanced technologies for groundwater
restoration, announced on September 27, 2009 that the
Australian Patent Office (IP Australia) has awarded a patent
to Solutions-IES.
This patent, AU # 782548, is for groundwater bioremediation
using emulsified oils. EOS Remediation is Solutions-IES’
exclusive licensee for this technology.
A competitor challenged Solutions-IES’ application. “Clearly,
the issuance of our patent by IP Australia vindicates our
position that the intellectual property disclosed is novel
and non-obvious. This patent supports EOS Remediation’s
extensive base of Intellectual Property,” said Gary Birk,
director of Marketing and Sales for EOS Remediation.
“Securing our first patent in Australia gives substantial
support to our research and applications since we have
similar patents in the US and EU.”

The use of emulsified oils, specifically EOS, for groundwater
bioremediation is a significant advancement in the
treatment of groundwater contaminated with chlorinated
solvents, energetic materials, nitrates, oxidized heavy
metals, and radio-nuclides. The proven EOS Technology
substantially reduces the cost to restore contaminated
aquifers.
EOS Remediation uses sustainable green chemistry in
its family of groundwater bioremediation products. The
addition of emulsified vegetable oils provides food for the
microorganisms and stimulates biodegradation activity.
The EOS Technology has successfully turned land once
deemed unusable into productive and safe real estate.
Since first invented by Dr. Robert C. «Bob» Borden, P.E. in
1999, millions of pounds of EOS have been successfully
applied at sites throughout the world.
Source: Ag-IP news
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Article of the Month

Corporate

Governance in

Islamic Banks II
Profit-sharing Agreements
Although the restriction against the use of interest
might seem to be a binding constraint upon
expansion, Islamic banks and financial institutions
have in fact grown rapidly. Table (1) sets out the
number of banks, paid up capital, total deposits and
total assets of these Islamic banks, classified by region.
It shows that the total assets of these reporting
banks amounted to US $155 billion in 1994, with
employment in excess of 220,000 (data supplied by
the International Association of Islamic Banks).
If the paying and receiving of interest is prohibited, how
do Islamic banks operators operate? It is necessary to
distinguish between the expressions ‘rate of interest’
and ‘rate of return’. Whereas Islam clearly forbids the
former, it not only permits, but rather encourages,
trade. In the interest-free system sought by adherents
to Muslim principles, people are able to earn a return
on their money only by subjecting themselves to the
risk involved in profit sharing. As the use of interest rates
in financial transactions is prevented, Islamic banks
are expected to undertake operations only on the
basis of Profit and Loss Sharing (PLS) arrangements or
other acceptable modes of financing. Mudaraba and
Musharaka are the two profit-sharing arrangements
preferred under Islamic law.

Mudaraba
A Mudaraba can be defined as a contract between
at least two parties whereby one party, the financier
(sahib al-mal), entrusts funds to another party, the
entrepreneur (mudarib), to undertake an activity
or venture. This type of contract is in contrast with
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Musharaka. In arrangements based on Musharaks
there is also profit-sharing, but all parties have the right
to participate in managerial decisions. In Mudaraba,
the financier is not allowed a role in management of
the enterprise. Consequently, Mudaraba represents a
PLS contract where the return to lenders is a specified
share in the profit/loss outcome of the project in
which they have a stake, but no voice.
In interest lending, the loan is not contingent on the
profit or loss outcome, and is usually secured, so that
the debtor has to repay the borrowed capital plus the
fixed interest amount regardless of the resulting yield
of the capital.
Under Mudaraba, the yield is not guaranteed in profitsharing and financial losses are borne completely
by the lender. The entrepreneur as such loses only
the time and effort invested in the enterprise. This
distribution effectively treats human capital with
equally financial capital.

Musharaka
Under Musharaka, the entrepreneur adds some of his
own to that supplied by the investors, so exposing
himself to the risk of capital loss. Profits and losses
are shared according to pre-fixed proportions, but
these proportions need not coincide with the ratio of
financing input.
The bank sometimes participates in the execution of
the projects in which it has subscribed, perhaps by
providing managerial expertise. Figure (3) illustrates
the elements.

Mudaraba and Musharaka constitute, at least in
principle if not always in practice, the twin pillars of
Islamic banking.
The two methods conform fully with Islamic principles,
in that, under both arrangements, lenders share in the
profits and losses of the enterprises for which funds
are provided and Shirkah (partnership) is involved.
The Musharaka principle is invoked in the equity
structure of Islamic banks and is similar to the modern
concepts of partnership and joint stock ownership.

Two-Tiered Mudabara
For banking operations, the Mudaraba concept has
been extended to include three parties: the depositors
as financiers, the bank as an intermediary, and the
entrepreneur who requires funds.The bank acts as an
entrepreneur when it receives funds from depositors
and as a financier when it provides the funds to
entrepreneurs.In other words, the bank operates a
two-tier mudaraba system in which it acts both as the
Mudarib on the saving side of the equation and as
the rubbul-mal (owner of capital) on the investment
portfolio side.
Insofar as the depositors are concerned, an Islamic
bank acts as a Mudarib which manages the funds
of the depositors to generate profits subject to the
rules of Mudaraba. The bank may in turn use the
depositors’ funds on a mudaraba basis in addition to
other lawful (but less preferable) modes of financing,
including mark up or deferred sales, lease purchase
and beneficence loans. The funding and investment
avenues are now listed.

Sources of Funds
Besides their own capital and equity, Islamic banks
rely on two main sources of funds; a) transaction
deposits, which are risk-free but yield no return and,
b) investment deposits, which carry the risks of capital
loss. In all, there are four main types of accounts:

Current Accounts
Current accounts are based on the principle of AlWadiah, whereby the depositors are guaranteed
repayment of their funds. At the same time, the
depositor does not receive remuneration for
depositing funds in a current account, because the
guaranteed funds will not be used for PLS ventures.
Rather, the funds accumulating in these accounts can
only be used to balance the liquidity needs of the
bank and for short-term transactions on the bank’s
responsibility.

Savings Accounts
Savings accounts also operate under the Al-Wadiah
principle. Savings accounts differ from current
deposits in that they earn the depositors income:
depending upon financial results, the Islamic bank
may decide to pay a premium, Hiba, at its discretion,
to the holders of savings accounts.

Investment Accounts
An investment account operates under the
Mudaraba Al-Mutlaqa principle, in which the mudarib
(active partner) must have absolute freedom in the
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management of the investment of the subscribed
capital. The conditions of this account differ from
those of the savings accounts by virtue of: a) a higher
fixed minimum amount, b) a longer duration of
deposits, and c) most importantly, the depositor may
lose some of or all his funds in the event of the bank
making losses.

Special Investment Accounts
Special investment accounts also operate under the
Mudaraba principle, and usually are directed towards
larger investors and institutions. The difference
between these accounts and the investment account
is that the special investment account is related to a
specified project, and the investor has the choice to
invest directly in a preferred project carried out by the
bank.

Uses of Funds
The Mudaraba and Musharaka modes, referred to
earlier, are supposedly the main conduits for the
outflow of funds from banks. In practice, however,
other important methods applied by Islamic banks
include:
Murabaha (mark up): The most commonly used
mode of financing seems to be the ‘mark-up’ device.
In Murabaha transactions, the bank finances the
purchase of a good or assets by buying it on behalf of
its client and adding a mark-up before reselling it to
the client on a ‘cost-plus’ basis profit contract.
Bai’Muajjal (deferred payment): Islamic banks have also
been resorting to purchase and resale of properties
on a deferred payment basis. It is considered lawful
in Fiqh (jurisprudence) to charge a higher price for
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a good if payments are to be made at a later date.
According to Fiqh this does not amount to charging
interest, since it is not a lending transaction but a
trading one.
Bai’salam ( prepaid purchase): This method is really
the opposite of the Murabaha where the bank gives
the commodity first, and receives the money later.
Here the bank pays the money first and receives the
commodity later, and is normally used to finance
agricultural products.
Istissanaa (manufacturing): This is a contract to acquire
goods on behalf of a third party where the price is
paid to the manufacturer in advance and the goods
produced and delivered at a later date. Ijara and ijara
wa iqtina (leasing): Under this mode, the banks buy
the equipment or machinery and lease it out to their
clients who may opt to buy the items eventually, in
which case the monthly payments will consist of two
components, i.e. rental for the use of the equipment
and installment towards the purchases price.
Qard Hasan (beneficence loan): This is the zero return
type of loan that the Holly Quran urges Muslims to
make available to those who need them. The borrower
is obliged to repay only the principal amount of the
loan, but is permitted to add a margin at his own
discretion.
Islamic securities: Islamic financial institutions often
maintain an international Islamic equity portfolio
where the underlying assets comprise of ordinary
shares in well run businesses, the productive activities
of which exclude those on the prohibited list (alcohol,
pork, armaments) and financial service based on
interest income.
Albab
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