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                          The UN Meets Trademarks at the Digital Divide 

It is a great honor for me to have this opportunity to be with such a distinguished and intellectual audience. Intellectual property may be thought of as the substantiation of the insubstantial, the valuation of the invaluable, a way to put a price on the most important aspect of human development, creativity and innovation. Of course this is not a textbook definition, but I think it is helpful in understanding the significance of IP, and more specifically, it offers me a good lead-in to my favorite topic which I will tackle briefly today, the relation of trademarks to the Digital Divide.
 
Many of the positions I take on various issues represent what I would classify as a marriage of pro-business and pro-development policies. No doubt there are many people who simply cannot buy that, as evidenced by the increasingly rough-going the ‘protest camp’ has given to globalization and development forums in recent years, but to me it doesn’t matter. We have to go on with what we are doing, and do the best we can. If you honestly care about development, then it is wholly appropriate to use your business resources and activities to advance development causes. 

Now I have reached the stage where I have become involved in the development to such an extent that I enter businesses for development reasons, rather than enter development for business reasons. That is a luxury I am happy to be able to afford. For example, my personal firm, TAGO, entered into a partnership with Cambridge International Examinations (CIE), a division of the venerable Cambridge University in the UK, to offer CIE’s highly respected computer training materials and certification through the Arabic language e-learning initiative. We made that commitment despite a negative assessment of profitability and risk from our in-house consultants; I gave the go ahead not for reasons of profit, but to pursue the potential development outcomes. And as it turned out, the project has worked out well, delivering its anticipated development outcomes and on the financial side, almost close to breaking even in its third year. 

After all, it is the Arabs who invented numbers on which the digital languages of zeros and ones is based. 

Our Cambridge project is representative of a whole new dimension to the development work in this brave new information society whose birth we have all witnessed. On the one hand, it highlights the importance of information and communication technologies ICTs; on the other hand it illustrates the changing nature of what we might call, ‘development coalitions of the willing.’ These tend to involve multi-stakeholder and multi-geographic participation (as in the example above, Cambridge University, the Arab Knowledge Management Society, and an Arab professional services group).
 
Even more representative of this trend, and really a unique manifestation of development cooperation, is the United Nations Information & Communication Technology Task Force (UN ICT TF); I speak to you today in my capacity as a vice-chair of this UN body that is constituted by a multi-stakeholder cross-section of governmental, NGO, and private sector representatives. The UN ICT TF, chaired by Jose Maria Figueres Olsen, former President of Costa Rica and Special Representative of the Secretary General on ICT, is charged with a mission to: 

help harness the power of information and communication technologies (ICTs) for advancing the internationally agreed development goals of the U.N. Millennium Declaration, particularly halving the number of people living in extreme poverty by 2015, and provide a global forum for integrating ICT into development programs. 

ICTs and Development 

When we look at information and communication technologies (ICTs) we find what in many ways is the perfect complement to intellectual property, a medium that is as amorphous as its content, and seemingly just as helpful in adding and indeed creating value. 

According to the WIPO website, the number of Internet users is currently estimated to be about 600 million worldwide, and it is forecast to reach one billion by 2005. The global value of e-commerce B2B transactions is forecast to be 7.3 trillion dollars next year, up from 145 billion in 1999. 

Who can venture to guess as to how much the vast improvements in the communication of knowledge, which modern ICTs have facilitated, have increased the potential for human creativity and innovation, and related advances in economic and educational attainment. ICT developments generated their own IP related inventions and promoted other inventions in all fields. A whole world of IP rights! 

It is this great unelaborated potential that of ICTs to act as healthy catalysts to human society, that makes the Digital Divide so unfortunate. 

The Digital Divide 

The Digital Divide would appear to be a singular phenomenon and, as the name implies, the division between digital ‘haves’ and ‘have nots’. However it is more accurately viewed as a collection of divides; some of the key aspects of Digital Divide include: 
• That between developed and developing countries 
• That between different geographical, racial, class, income gender and other groups within the same country 
• That between different developing countries 

Developing countries may suffer from all these divides. Of course, it is important to note the progress the developing countries have made and are making, even with the real resource constraints they face. 

Virtually all the global development organizations have embraced the theme of ICTs as an integral part of development efforts, and the overcoming of the digital divide and digital opportunities as primary goals. The UN ICT Task Force is working in cooperation with the initiatives of all the major development organizations, including UNCTAD, the World Bank, WIPO, the WTO, World Economic Forum, the International Telecommunications Union (ITU) led World Summit on the Information Society, the International Chamber of Commerce, etc. 

I venture to claim that the ICT Digital Divide is bridgeable. It is in the interest of the knowledge-developed to bridge the knowledge gap. A digital economy of more than six billion consumers is larger than a digital economy of less than one billion! 

The Digital Divide and Trademarks 
The significance of the Digital Divide for stakeholders in the global system of trademarks is not direct, but is still important. The expansion of trade and economic growth, and particularly of digitally supported economic development offers opportunities to both established and new entrants into the global economy. 

So the reason that the Digital Divide is important to the trademark community is that: 

• The Globalization of brands increases the value and the ubiquity of brands 
• The increasing competitiveness of developing countries increases their respect and need for intellectual property protection in both their own nations and globally 
• Economic growth is necessary to facilitate growth of markets and brands 
• ICTs are one of the key requirements for economic growth. 
• and for the trade mark attorneys and agents, all this globalization and market growth equals a healthy business economy prosecuting and protecting trademark rights 

It is more than evident that bridging the Digital Divide will create a larger e-business and e-government environment and thus enhance protection globally. It is in everybody’s interest to have as many governments and businesses involved not only in the protection process but also in the transaction of trademark. 

ICT and Intellectual Property 
The increasing speed of technological advancement and economic integration in recent years has highlighted the importance of intellectual property and put great stress on the ability of established national and international systems that administer IP rights to effectively serve the global community. 
In consideration of the important role of IP in the global economy and for the business community, the International Chamber of Commerce (ICC) publishes an IP Road Map that is updated annually. This Road Map details the leading issues confronting business in regard to IP. The top five are: 

1. The globalization of the economy 
2. The development of new technologies 
3. The growth in economic importance of non-technological business innovations and resources not protected by existing intellectual property regimes 
4. The politicization of intellectual property issues 
5. Changes in the ways businesses operate 
The Road Map seeks to layout the principal IP issues facing business and what sort of support addresses the issue. For us then, it is our role as IP stakeholders to consider this global Road Map and see how it relates to us; what is its relation to us in our part of the world? What are our priorities? Do we follow the same map, or do we have different map to follow? 

Information and communication technologies (ICTs) created new ways of doing business and underscored the need of global corporation. While business and the economy may be going global, intellectual property is still mostly a national matter, and this creates a conflict. It also often results in unfair situations, excessive burdens and financial loss for businesses. Thus, corporation, harmonization and movement toward the ultimate goal of a truly global IP administration are key goals for much of the business community around the world. 

Trademarks and ICTs 
Probably the biggest challenge facing the trademark community is the issue of how to reconcile a system based on local jurisdiction with ICT-spawned globalization and the Internet, which has shrunk the world, enhanced global opportunities, and created one of the most serious challenges that the intellectual property community has ever faced. 

When the internet burst on to the collective consciousness in the mid and late 90’s, a sort of libertarian, anarchistic, utopian concept seemed to be prevalent in the peoples attitude about this new medium, but as we saw, this free or all environment resulted in profiteering and unethical behavior, and challenged existing standards and institutions, much as the opening of the American west resulted in the coining of the term ‘the wild west’ to reflect the craziness and the lawlessness of the times. 

Intellectual property were among the early losers, as the unique characteristics of cyberspace conflicted with the previous system of trademark infringement. The novelty of the medium contributed to the duress of these IPR owners, as the prevailing hyperbole of the Dotcom Bubble made it appear worth any price to get one’s trademark registered as a domain name in the virtual world. 

ICANN 
The Internet Corporation for Assigned Names and Numbers (ICANN) began the search for a solution in the late 90’s to the problem posed by the clash of the trademark system and the domain name system. Because each domain name is a unique global identifier, the domain name system conflicts with the system of trademarks that is based on national laws and allows for the use of the same or similar trademarks in a variety of countries. The domain name system being global posed a conflict, along with the proliferation of domain name registrations made in bad faith. 

WIPO in coordination with ICANN initiated a comprehensive review of the issue and based on WIPO’s findings, ICANN implemented its Uniform Resolution Dispute policy (URDP) on December 1, 1999. ICANN’s UDRP has basically solved the most pressing conflicts between trademarks and domain name registrations. Naturally it hasn’t fundamentally changed the nature of the domain name system, so we still do have conflicts in the trademark field, but with the addition of several different top-level domains (.biz, .info, etc.). country code domains, and the Implosion of the Dot-Corn bubble, the problem is partially resolved. The introduction of various new top-level domains (and prospects of more) has made it more difficult for one entity to get a ‘lock’ on all the names even if there was no dispute resolution policy. 

Trademark Protection Technology 
It is often said that technology moves faster than law. In the case of protection of trademarks on the Internet, I am afraid both are as slow.
 
I claim that we need to accelerate ICT research towards creating a trademark protection system, which is as proof as the Domain name system. It can and will be done. Watermarking is its primitive form. What I would like to see is a situation where a trademark is locked into the Internet system just as a Domain name is. Some form of translation of the mark digitally, a graphic ASCII! We need to concentrate more on prevention while we continue protection surveillance, search and corrective action through UDRP and courts. 

It is worth noting that the end result of that process led WIPO to request ICANN to extend protection to two further identifiers: 
- - Names of intergovernmental organizations (IGOs) (with are protected under the Paris Convention). 
-- Country names (which are not subject to any international treaty but are identified in the communication from WIPO as the long and short names of states given in the UN Terminology Bulletin). 

Protection needs to be extended to personal names (especially these which are trade names as well), geographical identifiers, and trade names in general (and famous names in particular) all being studied under the second WIPO Internet Domain Name Process. 
In fact we need a special WIPO trademark/trade name process to explore and outline the needed protection. 
Trademarks and Domain Names 
With all due consideration to the comments above, there still remains a need to consider domain names when registering trademarks, and a conflict between the two systems. If one is opening a new business, creating a new product, or otherwise developing anything that might generate the need for trade or service marks, it is now almost necessary to consider the domain name needs of the business and to coordinate domain name and trademark searches and registrations. In general what we are seeing developed is a situation where the trademark system is gradually adapting to and including the domain name system within the trademarks system. Instead of fundamentally altering or damaging the trademarks system, the Internet has simply resulted in further development and some accommodation. 
Trademark Protection on the Internet may be said to have reached a certain accommodation with the domain name system (DNS). However much remains to be accomplished. ICANN’s UDRP has achieved a great deal, but the question remains as to how to deal with a great deal of infringement directed at trademarks in general and particularly famous trademarks. 

WIPO 
WIPO continues to exercise its leadership, in seeking to resolve remaining issues at the global level. While much of the cyber-squatting problem has been resolved, there are still large-scale attempts by disreputable entities to manipulate the domain name system. The problem is that it is not easy to uphold the needs of the trademark community without fundamentally retarding the efficiency of the global domain name system. The UDRP doesn’t stop abuse but it offers a relatively effective antidote. 

The Road Ahead 
I would like to recommend organizing a conference on “Trademarks and the 
Digital Divide” to discuss some of the issues I have highlighted this morning. 
Such a program will stimulate discussion in the developing countries. 
I am sure that WIPO, the UN ICT TF, the ICC, INTA and other global stakeholders will be happy to join an endeavor towards a vision for making all related disciplines in the real world truly “internet compatible”. Disciplines that will provide a clear and predictable technical and legal framework for the protection of trademarks and other distinctive signs on the Internet need to be agreed upon. 
I would not say that the digital Divide is priority # 1, but it is safe to say that bridging the digital divide is in all our interest, and it may be very important to the long term economic prospects of intellectual property owners and practitioners, including trademark agents.  
